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IN THE 


Court o! llippealo»Btotrtct o( Columiita 


April Term, 1928. 


No. 4726. 


Laura Martin, Administratrix of Elmer Martin, 

Deceased, Appellant, 

vs, 

Robert E. Morrison, Appellee, 


BRIEF ON BEHALF OF APPELLEE. 


I. 

STATEMENT OF CASE. 

This action was brought by an administratrix to 
recover damages for the death of her husband alleged 
to have been caused by the wrongful act of his em¬ 
ployer, the appellee. The amended declaration is in two 
counts and, shorn of conclusions and pleaded evidence, 
alleges substantially as follows: 
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The deceased, Elmer Martin, was a skilled structural 
iron worker, thirty-nine years of age, and was em¬ 
ployed by appellee in the erection of a coal bunker. At 
the time of his death Elmer Martin was engaged with 
three fellow-workmen in joining the metal sheets of 
the bunker together by means of rivets, the sheets 
having been previously bolted together temporarily. 
Deceased and a fellow employee were working on a 
scaffold swung below the bunker about 50 feet above 
the floor, and another fellow employee was working in¬ 
side the bunker. The scaffold had been erected and 
swung by deceased and his fellow employees several 
hours previous to the injury, and had been suspended 
by means of ropes from eye-bolts fitted into the bunker 
and secured on the inside by a tap or nut, that being 
the usual and customary way of swinging such a scaf¬ 
fold. 'While thus engaged in the work, the nut on one 
eye-bolt became detached, either because of the vibra¬ 
tion of the pneumatic hammer used by a fellow em¬ 
ployee, as set out in the first count, or because of the 
direct act of the employee inside the bunker in un¬ 
screwing the nut and releasing the eye-bolt, as alleged 
in the second count, so that one end of the scaffold fell 
and precipitated the deceased to the ground, causing 
his death. 

To this amended declaration defendant below filed 
a demurrer, which was sustained by the trial court, and 
plaintiff’ below appeals. 


II. 

ARGUMENT. 

The principal grounds urged in support of the 
demurrer will be discussed under the headings which 
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follow. It is believed that the failure of the declara¬ 
tion to state a cause of action can be sustained on 
these grounds. 

1 . 

Deceased was contributorily negligent. 

The declaration on its face shows that the deceased 
himself was contributorily negligent, and his own 
negligence was the proximate cause of his death. The 
declaration alleges (R. p. 8-15) that deceased was a 
skilled structural iron worker, therefore two questions 
seem appropriate: 

Why did not deceased examine the eye-bolts and the 
method in which the scaffold was swung? 

Why did deceased engage in the work further when 
the absence of the flooring beneath the scaffold was 
apparent? 

The answer to each of these two questions must in¬ 
dicate that deceased himself was negligent, and that 
his negligence, together with other concurring causes, 
contributed proximately to his death. 

The declaration states very clearly that deceased and 
three other men swung the scaffold several hours pre¬ 
vious to the injury (R. p. 3-10), and it is clear that 
one of the causes which concurred with others in pro¬ 
ducing the injury was the negligent manner in which 
the scaffold was swung. How then can appellant com¬ 
plain when the deceased met his death as a result of 
a cause which his negligence, and not that of appellee, 
directly produced. 

There is no allegation that the appellee was under 
a duty to build or erect the scaffold, nor is there any 
allegation that he undertook so to do. On the con¬ 
trary the erection of the scaffold was the sole under- 



4 


taking of deceased and his fellow employees. If the 
scaffold was defective in the method in which it was 
swung, those defects must have been more easily ob¬ 
served, known and detected by the deceased and his 
fellow employees who erected and swung it, than they 
could have been by appellee. 

Further, the declaration alleges (R. p. 3-10) that 
the proper and usual method of swinging and con¬ 
structing such a scaffold is by swinging it from eye- 
bolts, as was done here. Therefore if the deceased, 
acting in conjunction with his fellow employees, swung 
the scaffold in a negligent manner, then appellant must 
be barred from recovery on account of the contributory 
negligence of the deceased. 

In the case of Green v. Pyne, 53 App. D. C., 271, at 
p. 273, the court in its opinion said: 

“Plaintiff was an experienced window washer, 
and the evidence indicates that he was engaged as 
such by the defendant. Defendant was concerned 
solely with the result of the work, and not as to 
the manner or means of accomplishment. As to 
this the plaintiff was a free agent. When he ap¬ 
proached this large third-story bay window it was 
for him to decide, after inspection, how he should 
do this particular part of his work, and what 
safeguards he should adopt for his own protec¬ 
tion. He knew or should have known that to 
stand on a window ledge and depend for his safety 
upon a hold by one hand was in any aspect a 
dangerous undertaking. Certainly, before subject¬ 
ing himself to the dangers inherent in such a situa¬ 
tion, common prudence dictated that he should 
have made a careful inspection of the window, to 
the end that precautions be taken against the pos¬ 
sibility of the window falling in the manner de¬ 
tailed. When he found that the upper sash was 
fastened, it was his duty, if he could not release 
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it, to bring the matter to the attention of the de¬ 
fendant, that she might have it released. The 
discovery .of its condition certainly did not justify 
him in exposing himself to the dangers incident 
to standng on the narrow window ledge, without 
first making sure that there would be no interfer¬ 
ence with his hold. 

“While plaintiff testified that he ‘did not look 
to see’ whether there were any cords in the 
window, it is inconceivable that, had he permitted 
his senses to function, he would not have discov¬ 
ered the absence of the cords. The evidence shows 
that the lower sash of this window was almost four 
feet square, and, according to the plaintiff’s tes¬ 
timony, it moved freely until near the top. On the 
first occasion, he not only raised this heavy win¬ 
dow, but must have lowered it when his work was 
finished. It is common knowledge that such 
weights are attached to the cords as will properly 
balance the weight of the window and thus mini¬ 
mize the difficulty of raising and lowering it. The 
raising and lowering of this window on the first 
occasion and the raising of it again on the second 
occasion inevitably must have demonstrated to 
this plaintiff the absence of the cords and weights, 
or that something was wrong. There is no sug¬ 
gestion that the defendant directed or authorized 
the plaintiff, who presumably was in a far better 
position than she to appreciate the danger, thus 
to expose himself. He alone was responsible for 
his failure to exercise common prudence, and this 
conclusion is fully supported by the authorities.” 

2 . 

Recovery by appellant is barred by the operation 
of the “fellow servant rule.” 

On the face of the declaration it appears beyond 
dispute that the deceased met his death as a result of 
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the acts of fellow employees, concurring with the con¬ 
tributory negligence of deceased himself. The declara¬ 
tion alleges (R. p. 3-10) that the deceased and his 
fellow employees erected and swung the scatfold, and 
that two of these employees other than deceased placed 
the eye-bolt in the bunker. (R. p. 4-11.) Therefore, if 
the scaffold was unsafe, then it was made so by the 
acts of deceased and his fellow employees in construct¬ 
ing and swinging it. The declaration shows conclu¬ 
sively that the acts which contributed to the death of 
deceased were the erecting and swinging of a scaffold 
by deceased and his fellow employees, the using of 
an eye-bolt by the fellow employees in the erection of 
the scaffold, the failure on the part of one of the fellow 
employees to secure the eye-bolt properly on the in¬ 
side of the bunker, the using of a pneumatic hammer 
by a fellow employee so as to cause a vibration which 
loosened the eye-bolt, or the alternative positive act 
of unscrewing the nut from the eye-bolt by the fellow 
employee on the inside of the bunker, as alleged in 
the second count. All these acts of fellow employees 
are alleged in the declaration, and they all contributed 
directly to the injury by causing the scaffold to fall. 
Nothing is alleged in the declaration upon which a 
reasonable inference can be based that appellee was 
negligent. 

“Perhaps no general rule or principle of law 
has been more firmly established than that a 
master or employer is not responsible to those en¬ 
gaged in his employment for injuries suffered by 
them as the result of the negligence, carelessness 
or misconduct of other servants of the same em¬ 
ployer, engaged in the same common or general 
service or employment.’’ 18 R. C. L. p. 712. 
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“If the master has not undertaken to furnish 
a completed appliance, he is not answerable to his 
servants for any negligence in the making of it.” 
18 K. C. L. p. 738. 

In National Fire Proofing Co, v, Crictchleg, 44 App. 
D. C., 271, plaintiff was struck by a beam negligently 
handled by two fellow employees. The court in its 
opinion held (p. 274): 

“The place provided for the work was ordinarily 
safe. The injury resulted from the act of those 
removing the beam. Admit that they were negli¬ 
gent in adjusting the rope or handling the beam— 
they were, nevertheless, fellow employees of the 
plaintiff, who, by his employment, assumed the 
risk of their negligence, and he is not entitled to 
recover. ’ * 


“For the negligence or misconduct of servants 
in carrying on the work in executing a detail of 
operation —the master is not answerable to a fel¬ 
low servant. That is an ordinary risk of the em¬ 
ployment. ’ ^ See Burdick on Torts, 4th Ed., p. 205. 

It is generally held that a scaffold made by a servant 
in prosecuting the work is a detail of operation. Lind¬ 
wall V. Woods, 41 Minn. 212; McLaughlin v, Canadian 
Iron Works, 60 N. J. L. 557; Cullen v, Norton, 126 
N. Y. 1; Perry v. Rogers, 157 N. Y. 251; Kreigh v. 
Westinghouse, etc,, 214 U. S. 249. 

In Cartwright v, R, R,, 228 Fed. 872, the court held: 

“Plaintiff fell from the platform into the pit, 
and the door frame fell on him, causing the injury 
for which he seeks to recover. Plaintiff bases his 
right to damages on three grounds: First. Fail¬ 
ure of defendant to furnish him a safe place. It is 
manifest that he cannot recover on that ground. 
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The platform was a temporary structure, which 
he made himself as a part of the work he was at¬ 
tempting to do. If it was defective, that was 
his own fault. It is elementary law that as to such 
temporary structures made by workmen them¬ 
selves from material furnished by the master, 
structures about which the judgment of the work¬ 
man is as good as that of the master, the master 
owes no duty to make such a place safe. That 
is the duty of the workman himself.” 

In Harnois v. Cutting, 174 Mass. 398, the court held: 

“It appears that the arrangement of ropes and 
blocks was made by fellow servants of the plain¬ 
tiff, and that the block on which was the defective 
hook was taken by them from a number which were 
at their disposal.—We see no negligence suppos¬ 
ing the defendant to have owed a duty as to the 
hook. ’ ’ 

The case of Ashley v. Hart, 147 Mass. 573, stands 
for the proposition that an employee cannot recover 
of the employer for injuries resulting from the fall of 
a hanging stage used as a support for painting the 
outside of a house, which fall was occasioned by the 
stage being insecurely fastened through the negligence 
of a fellow servant, when it does not appear that such 
servant was particularly entrusted with the duty of 
seeing that either end was securely fastened. 

The fellow servant rule was also applied in a simi¬ 
lar way in the case of Killea v, Faxon, 125 Mass. 485, 
to bar recovery by an employee erecting gutters on a 
building when he was injured as a result of negligence 
of the carpenter in erecting the scaffold. 

The only theory on which recovery could possibly 
be allowed against appellee would be that he had been 
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negligent in failing to furnish competent fellow em¬ 
ployees, but it should be noted that the declaration 
advances no such theory or makes no such allegation. 
Therefore it appears conclusively on the face of the 
declaration that deceased met his death as a result of 
his own negligence and the negligent acts of his fel¬ 
low employees. Appellant stands in the same position 
as the deceased would have been had he survived his 
injury, and therefore appellant is barred from recov¬ 
ery by the operation of the fellow servant rule. 

3. 

Deceased assumed the risk of his emplo3mient. 

The declaration shows conclusively that deceased as¬ 
sumed the risk of his employment and appellant is 
barred from recovering on that ground also. It is a 
well known fact that the occupation of a structural 
iron worker is at best hazardous and that the men are 
paid accordingly. The declaration states that deceased 
was a skilled structural iron worker; therefore de¬ 
ceased assumed the risks ordinarily incident to this 
hazardous occupation. A part of the risk consisted of 
working on a scaffold, suspended by eye-bolts, because 
the declaration states very specifically that the proper 
and usual method of erecting a scaffold is to swing it 
from eye-bolts in the manner described (R. p. 3-10). A 
part of the risk assumed was the danger incident to 
vibration of a pneumatic hammer which is commonly 
used in this kind of work. A part of the risk assumed 
is to work at great distances above the ground. 

There is no allegation in the amended declaration 

« 

that the scaffold was swung at the direction of the 
appellee or any one acting for him. There is no al- 
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legation that the appellee was under a duty to build a 
flooring underneath the scaffold, or that he ever under¬ 
took so to do. There is no allegation that the injury 
was received in obeying the direct order of the appellee 
or that there was any promise on the part of appellee 
to guard against defects, or remedy them, if any there 
were, if the deceased employee would continue in the 
work. The declaration merely alleges a breach of a 
duty without naming the duty. 

The only duty to deceased alleged in the declaration 
to have been breached (R. p. 4-11), is that appellee did 
not provide a reasonably safe place in which the de¬ 
ceased could work; that he did not supervise the erec¬ 
tion of the scaffold and publish reasonable rules for 
carrying on the work. But on the other hand the 
declaration very clearly states that the deceased and 
his fellow workmen themselves undertook to erect the 
scaffold, and did erect and swing it. (R. p. 3-10.) 

Deceased must have known that it was hazardous to 
work without a flooring under the scaffold, and he 
and his fellow employees should have placed a flooring 
thereunder, since they built it, or else refused to work 
on the scaffold. Since it is not alleged in the declara¬ 
tion that deceased objected, or gave to the appellee any 
notice whatsoever, or that appellee knew or should 
have known of these conditions, it must be presumed 
that deceased made his election to continue in the em¬ 
ployment, to work under existing conditions, and to as¬ 
sume the risk. This must follow because it is not al¬ 
leged that the matter of flooring under the scaffold 
was ever called to the attention of the appellee or that 
he was requested to build a flooring thereunder. How 
can appellee be held liable when he had no notice? 
Surely deceased was in a better position to observe 
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these matters than appellee, without any notice, could 
have been. The risks were obvious and known to de¬ 
ceased when he engaged in work upon the scaffold, 
and that without complaint or objection to appellee. 

The following excerpts from the leading cases are 
cited as passing on the question of the assumption of 
risk by an employee under similar circumstances as 
are presented in this case: 

‘‘This rule is subject to the exception that where 
a defect is known to the employee, or is so patent 
as to be readily observed by him, he cannot con¬ 
tinue to use the defective apparatus in the face 
of knowledge and without objection, without as¬ 
suming the hazard incident to such a situation. 
In other words, if he knows of a defect, or it is so 
plainly observable that he may be presumed to 
know of it, and continues in the master’s employ 
without objection, he is taken to have made his 
election to continue in the employ of the master, 
notwithstanding the defect, and in such case, can¬ 
not recover.” Choctaw, 0, d G, R, Co. v. Me- 
Dade, 191 U. S. 64, at p. 68. 

‘‘But all this was obvious to even a passing 
glance, and the risk which there was in coupling 
such cars was apparent. It required no special 
skill or knowledge to detect it. The intervenor 
was no boy, placed by the employer in a position 
of undisclosed danger, but a mature man, doing 
the ordinary work which he had engaged to do, 
and whose risks in this respect were obvious to 
any one. Under those circumstances he assumed 
the risk of such an accident as this, and no negli¬ 
gence can be imputed to the employer.” Kohn v. 
McNulta, 147 U. S. 238, at p. 240. 

“At common law the rule is well settled that a 
servant assumes extraordinary risks incident to 
his employment, or risks caused by the master’s 
negligence which are obvious or fully known and. 
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appreciated by Boldt v, Penna R, R. Co,, 

245 U. S. 441, at p. 445. 

‘ ‘ The rule existing in the absence of statute, as 
usually enunciated, is that all consequences of 
risks inherent in the occupation, and normally in¬ 
cident to it, are assumed by the employee, and 
afford no ground of action by him or those claim¬ 
ing under him, in the absence of negligence by 
the employer; and even risks arising from or in¬ 
creased by the failure of the employer to take the 
care that he ought to take for the employee’s 
safety are assumed by the latter if he is aware of 
them, or if they are so obvious that any ordinarily 
prudent person under the circumstances could not 
fail to observe and appreciate them; but if the em¬ 
ployee, having become aware of a risk arising out 
of a defect attributable to the employer’s negli¬ 
gence, makes complaint or objection and obtains a 
promise of reparation, the common law brings into 
play a new set of regulations, requiring the em¬ 
ployer to assume the risk under certain circum¬ 
stances, the employee under others.” Arizona 
Copper Co, v. Hammer, 250 U. S. 400, at p. 421. 

“If the rule of assumption of risk ever is to be 
applied, it would seem to constitute a complete de¬ 
fense in this case. The work of a railroad brake- 
man is at best hazardous business, and when one 
engages in this employment he assumes the risk 
incident to the business. The rule is well stated 
by Judge Cooley, as follows: ‘The rule is now well 
settled that, in general, when a servant, in the ex¬ 
ecution of his master’s business, receives an in¬ 
jury which befalls him from one of the risks inci¬ 
dent to the business, he cannot hold the master re¬ 
sponsible, but must bear the consequences him¬ 
self. The reason most generally assigned for this 
rule is that the servant, when he engages in the 
employment, does so in view of all the incidental 
hazards, and that he and his employer, when mak¬ 
ing their negotiations, fixing the terms and agree- 
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ing upon the compensation that shall be paid to 
him, must have contemplated these as having an 
important bearing upon their stipulations. As 
the servant then knows that he will be exposed to 
the incidental risk, ‘‘he must be supposed to have 
contracted that, as between himself and the mas¬ 
ter, he would run this risk’’ Washington South¬ 
ern Ry. Co. V. Smithy 45 App. D. C. 192, at p. 203. 

“In the present case the evidence tended to 
show that the piece of trim on the morning of the 
accident was set up on the floor about a foot from 
the wall, and that it inclined toward but did not 
touch the wall. In other words, as observed by the 
trial court, it had ‘nothing to support it except 
its own base. ’ The evidence is silent as to whether 
it was placed in a manner different from that in 
which the other two pieces were placed in the same 
room. But if this piece was negligently placed, 
no one was in a better position to appreciate the 
fact than the plaintiff when he commenced work 
in the room. He was a skilled carpenter and, work¬ 
ing as he did within a few feet of this trim, could 
not help observing, if he paid any attention to his 
surroundings, how it was placed and appreciating 
to the fullest extent any danger incident thereto. 
It was not a complex danger; nor was he hurried, 
as was the plaintiff in Duvall v. Philadelphia, B. & 
W. R. Co., ante 395. There was nothing in the 
room except those pieces of trim, and if this par¬ 
ticular piece was placed in an unusual position, 
that fact should have attracted plaintiff’s atten¬ 
tion immediately; and if, on the other hand, the 
position in which it was placed was the usual one, 
he certainly knew when he went into the room that 
it was liable to fall. In either case he must be 
presumed to have assumed the risk.” Spates v. 
Wells Bros., 43 App. D. C. 555, at p. 560. 

“This brings us to the question of assumed risk 
—a doctrine which grows out of contract. This is 
coupled with the duty of the employer to instruct 
the employe of dangers attendant upon the duties 
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assigned him. The duty of warning and instruc¬ 
tion is not incumbent upon the employer where the 
duty assigned, as here, is simple and the dangers, 
if any, are obvious. 

‘ The employe is presumed to see and understand 
all dangers that a prudent and intelligent person 
of the same age and experience, and with 
the same capacity for estimating their signifi¬ 
cance, would see and understand; and if he neg¬ 
lects to observe, and consequently remains in ig¬ 
norance of perils of the employment, the fault is 
his own, not that of the employer.’ 18 R. C. L. 
570.” Dean v, Koppers Co,, 49 App. D. C. 230, 
at p. 231. 

“Plaintiff fell from the platform into the pit, 
and the door frame fell on him, causing the injury 
for which he seeks to recover. Plaintiff bases his 
right to damages on three grounds: First. Fail¬ 
ure of defendant to furnish him a safe place. It is 
manifest that he cannot recover on that ground. 
The platform was a temporary structure, which 
he made himself as a part of the work he was at¬ 
tempting to do. If it was defective, that was his 
own fault. It is elementary law that as to such 
temporary structures made by workmen them¬ 
selves from material furnished by the master, 
structures about which the judgment of the work¬ 
man is as good as that of the master, the master 
owes no duty to make such a place safe. That is 
the duty of the workman himself.” Cartwright v, 
R, R,, 228 Fed 872. 

“The doctrine of law is established beyond ques¬ 
tion, that where an employee undertakes and con¬ 
tinues the use of defective and unsafe appliances, 
either with actual notice of such defect, or where 
the same is open to ordinary observation in the 
usual course of its use, he must be deemed to have 
accepted the risk of all danger reasonably to be 
apprehended from such use, and cannot recover of 
his employer.” Butler v, Fraeee, 25 App. D. C. 
392, at p. 403. 
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To render an employer liable to his employee for 
injury received in the use of a defective appliance, it 
must be shown that the employer had knowledge of its 
defective condition, or reasonable opportunity for such 
knowledge. See Ilayzel v, R. R, Co., 19 App. D. C., 
359. 


‘‘It seems clear that the dangers incident to the 
use of this bucket were obvious, and Sampson’s 
testimony tends strongly to show that they were 
fully known and apprehended by him. Any person 
of ordinary intelligence, especially one who had 
used such a bucket for two weeks, ought to be 
presumed to know that there was constant danger 
of injury such as he sustained from the protruding 
jagged ends of metal. The fact that two or three 
days before the accident he complained of the dan¬ 
gerous condition of the bucket, asserted that such 
buckets were bad to go in the cars with, and that 
‘they were dangerous to passengers, let alone to 
work with,’ is very significant upon this question. 
It is difficult to believe, in view of this admission, 
that Sampson did not clearly appreciate the fact 
that the jagged metal was likely to catch upon, 
lacerate, or tear anything with which it came into 
contact. 

“The fact that Sampson complained of the con¬ 
dition of the bucket to the foremen does not, as 
counsel contends, relieve him from the assumption 
of risk. 

‘A servant assumes the ordinary risks and dan¬ 
gers of his employment and the extraordinary 
risks and dangers which he knows and apprecites. 
Neither the order of a vice principal to the servant 
to work in a dangerous place, or in a dangerous 
way, nor his assurance of the servant’s safety, 
nor the servant’s fear of losing his job, will re¬ 
lease the servant from his asssumption of the risk 
and danger, where they were readily observable 
and were known and appreciated by him, unless 
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the vice principal makes a premise to remove them 
as an inducement for the servant's continuance in 
the service.’ Opinion by Sanborn, Judge, in Union 
Pac. R. Co. V. Marone, 246 Fed. 916, 159 C. C. A. 
188.” Wdshington Terminal Co, v, Sampson, 53 
App. D. C. 179, at p. 182. 

In the case of Chicago, etc., R. R. Co. v. Shalstrom, 
8 C. C. A., 195 Fed. 725, 45 L. R. A. (N. S.) 387, plain¬ 
tiff was an expert carpenter engaged in work on a joist 
attached to the building by an unsecure brace. No 
complaint or objection was made to the employer. The 
court held that there was no duty on the part of the 
master to warn inasmuch as the condition must have 
been known and appreciated by plaintiff when he 
worked on the joist, and he assumed the risk. The 
court said, p. 730: 

“When the uncontradicted evidence discloses 
the fact that the defects in the place, structure, 
or appliances were ‘so patent as to be readily ob¬ 
served by the plaintiff by the reasonable use of 
his senses, having in view his age, intelligence, and 
experience,’ and the risks and dangers from them 
were apparent, and he entered upon or continued 
in the service without complaint, his assumption 
of the risk is conclusively established, and the 
court should instruct the jury to return a verdict 
for the defendant.” 

In the case of Gomhert v. McKay, 201 N. Y. 27, plain¬ 
tiff brought suit for the death of her intestate, an em¬ 
ployee of defendant. Intestate with three fellows em¬ 
ployees were painting on a scafford which two of the 
employees other than decedent had swung from planks 
projecting out of the third story windows. Deceased 
helped to erect and swing the scafford, as in this case, 
and was injured when the scaffold fell. The facts are 
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almost identical with the facts in the instant case. The 
court said: 

“Inasmuch as the supports for the scaffold were 
planned and constructed by the intestate and his 
co-employees, the plaintiff could not, under the 
rules of the common law have a recovery against 
the defendant. 

“The uncontradicted evidence compels to the 
conclusion that the intestate assumed the risks at¬ 
tendant upon the construction and placing of the 
support for the scaffold of which it was a part. 
He deliberately approved of the plan devised by 
his fellow workmen therefor, assisted in con¬ 
structing the support in accordance therewith, and 
knew fully and accurately the materials and man¬ 
ner of construction. He was intelligent because 
of his extended experience, as to the uses to which 
the scaffold was to be put and the strain to which 
it was to be subjected, and the risks connected 
with a construction insuflScient in strength of ma¬ 
terials or defective in manner. At no point in 
making the support or being upon the scaffold did 
he act under the direction of the defendant. Plain¬ 
tiff’s right to recover is defeated by the assump¬ 
tion of the risks.” 


“When a servant undertakes hazardous duties, 
he assumes such risks as are incident to their dis¬ 
charge from causes open and obvious, the danger¬ 
ous character of which he had opportunity to as¬ 
certain.” Sykes v, Parker^ 99 Pa. 465. 

It is respectfully submitted that deceased assumed 
the risk of his employment and the facts in the case 
come squarely within the authorities above cited. 
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4. 

The general rule that an employer is bound to fur¬ 
nish his employee with a reasonably safe place to 
work has no application where the conditions are 
constantly changing. 

Construction work is subject to many changes in the 
conditions under which the employee must work. The 
safety of the employee may depend not on the place 
w^here he works and the appliances he uses, but rather 
on the conduct of the employees themselves. The 
progress of the work of construction of the bunker 
must have caused a varying degree of safety or danger 
in proportion as the bunker progressed from a tem¬ 
porary structure to a permanent structure. 

This rule was announced in the case of Armour v, 
Hahtiy 111 U. S. 313, and has been adopted in this juris¬ 
diction. 


“While it is the duty of a master to provide rea¬ 
sonably safe places in which and structures upon 
which his servants are to work, he cannot be ex¬ 
pected, and is not required, to keep a building 
which they are employed in erecting ‘in a safe con¬ 
dition at every moment of their work, so far as its 
safety depends upon the due performance of that 
work by them and their fellows.’ ” Spates v, 
Wells Brothers, 43 App. D. C. 555, at p. 558. 

“We think this ruling was right. It is true that 
in general an employer is bound to furnish his em¬ 
ployee with a reasonable safe place in which to 
work. But in the erection and construction of 
buildings this rule can have but a limited applica¬ 
tion; for it most often happens that the dangers 
of such work are open and obvious, and hence that 
the risk of accident is assumed by the employee. 
Walaszewski v. Schoknecht, 127 Wis. 376. This is 
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especially true where the danger to which the 
employee is exposed is merely transitory, due to 
no fault of plan or construction, and where the en¬ 
vironment of the employees must necessarily un¬ 
dergo frequent changes. Armour & Co. v. Du¬ 
mas, 43 Texas Civ. App., 36. It has been said that, 
‘ The obligation of a master to provide reasonably 
safe places and structures for his servant to work 
upon does not extend to buildings in process of 
construction, or of deniolition or dismantling, 
where the successive temporary conditions through 
which such structure must pass in such operations 
must from the very nature thereof be dangerous.’ 
39 C. J., p. 351. In Armour v. Hahn, 111 U. S., 
313, 318, it is said that ‘The obligation of a master 
to provide reasonably safe places and structures 
for his servants to work upon does not impose 
upon him the duty, as towards them, of keeping a 
building which they are employed in erecting, in 
a safe condition at every moment of their work, 
so far as it depends upon the due performance of 
that work by them and their fellows.’ ” Decatur 
V, Tompkins Co., 56 W. L. K. 319, at p. 320. 

In the case of Schneider v. American Bridge Co., 31 
App. D. C. 420, a workman, while engaged in riveting 
the iron framework of a building, stepped on a board 
he found laid across two beams, fell forty feet to the 
ground and was injured by reason of the breaking of 
the board. It did not appear that the employer had 
laid the board across the beams. The decision infers 
(bottom p. 426) that if the other servants had laid the 
boards, the employer could not be held liable. The facts 
and circumstances are almost identical with this case, 
and the master was held not liable. The court said p. 
426: 


“3. Tested by the principles of the common law, 
the evidence was insufficient to show actionable 
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negligence committed by the defendant. An im¬ 
mense building was in course of construction. 
Plaintiff ^s special work was at the extreme end of 
the same, riveting connections with the outer gir¬ 
der. His place of work was upon a scaffold where 
he appears to have been reasonably safe under the 
ordinary conditions of his particular labor. It 
does not appear from the evidence that he or his 
immediate colaborers were required or expected 
to walk over the iron frame-work in order to reach 
the scafford provided for them, or to procure tools 
for the performance of their labor, or that the de¬ 
fendant undertook to lay boards across the beams 
for the purpose of enabling any of its employees to 
walk about over the iron frame work. How the board 
came to be lying on the beams, or by whom, or for 
what purpose, it was laid there, does not appear. 
For aught that appears, the boards mentioned in 
the evidence may have been brought and laid by 
some of the workmen engaged in the building, for 
their own convenience and of their own motion, or 
may have been surplus boards left over from the 
scaffold construction. ‘ The obligation of a master 
to provide reasonably safe places and structures 
for his servants to work upon does not impose 
upon him the duty, as towards them, of keeping 
a building which they are employed in erecting in 
a safe condition at every moment of their work, so 
far as its safety depends upon the due perform¬ 
ance of that work by them and their fellows. ’ Ar¬ 
mour V. Hahn, 111 U. S. 313, 318, 28 L. ed. 440, 
441, 4 Sup. Ct. Rep. 433. (Italics supplied.) 

“Again there was no evidence to show that the 
board, if laid across the beam, by the master’s au¬ 
thority, for workmen to stand or walk upon at 
their convenience, was in such a defective condi¬ 
tion as that the master ought to be charged with 
negligence in not observing it.” 

Nor does the rule that the master is under a duty to 
establish a systcjm of rules as alleged in the declaration 
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apply in this case. In the case of Kreigh v. Westing- 
house, 152 Fed. 120, the court held the action could not 
be maintained against the master on the theory of his 
failure to establish a system of signals to warn em¬ 
ployees of the approach of a cement bucket, and that 
the safe-plan rule was inapplicable. The court held 
that the duty of caring for the safety of the place in 
cases in which the work which the servant were em¬ 
ployed to do necessarily changed its character as the 
work progressed, was not the duty of the master, but 
of the servants to whom the work was entrusted. 

Counsel for appellant admits the above proposition 
in his brief (p. 2) but we do not understand that the 
distinction drawn between a “place to work’’ and an 
“instrumentality” takes this case out of the rule above 
set forth. The working on the scaffold was a well 
known and customary incident of the work, and it was 
one of the temporary conditions necessary to the prog¬ 
ress of the construction. The scaffold so used was as 
much a “place to work” as the bunker itself. See 
Richardson v. Anglo-American Provision Co,, 72 Ill. 
App. 77; McNeill v, Bottsford-Dickinson Co,, 112 N. 
Y. S., 867; Clark v, Liston, 54 Ill. App. 578; McElwaine- 
Richards Co, v. Wall, 166 Ind. 267; Chicago Edison Co, 
V, Davis, 93 Ill. App. 284; McCain Co, v, Kingsley, 126 
Ill. App. 165; Clancy v. Construction Co,, 25 App. Div. 
N.Y. 355; Armour & Co, v, Dumas, 43 Tex. Civ. App.36; 
Wala^zewski v, Schoknecht, 127 Wise. 376; Fournier 
V, Pike, 128 Fed. 991; Beique v, Hosmer, 169 Mass. 
541; Merrill v. Pike, 94 Min. 186; Holloran v. Union 
Iron and Foundry Co,, 133 Mo., 470. 
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5. 

In the case of common tools in frequent use the 
master is relieved from responsibility for injuries re¬ 
ceived in their use. 

The declaration states that the customary and usual 
way to erect a scaffold is to use an eye-bolt. It is a 
well known fact that scaffolds are in common use in 
this kind of occupation; therefore it must be presumed 
that the eye-bolt was a common instrument or tool. 
In this class of cases the master is relieved from re¬ 
sponsibility on the theory that the employee, being in 
the habit of using them, is as much or more familiar 
with their nature and condition than the master him¬ 
self, and therefore the duty of inspection lies in the 
employee. Miller v, Erie i?. /?., 47 N. Y. Supp. 285; 
Garnett v, Phoenix Bridge Co,, 98 Fed. 192. 

6 . 

An employer is not an insurer. 

To hold the appellee liable in this case would be to 
make him an insurer. The only theory which the 
court could adopt in reaching the conclusion that ap¬ 
pellee is liable for the injury causing the death of ap¬ 
pellant’s intestate would be that of absolute liability. 
This theory has been expressly denied in this juris¬ 
diction in these cases; Express Company v. Ball, 36 
App. D. C. 270; Sproiv v. Staples, 38 App. D. C. 219. 

Nor can it be presumed that appellee was negligent 
from the mere fact of the injury. Bennett v, Washing¬ 
ton Terminal Co,, 55 App. D. C. Ill; Washington Ter¬ 
minal Co, V, Callahan, 51 App. D. C. 84; Schneider v, 
American Bridge Co,, 31 App. D. C. 420. 
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III. 

CONCLUSION. 

It must be confessed that the subject of ‘‘Master 
and Servant^’ covers a very wide field, and the subject 
is further complicated by numerous statutes in the 
various jurisdictions. The decisions are far from 
harmonious, but it is striking to note that counsel for 
appellant has referred in his brief to no case in this 
jurisdiction and to no Federal case whatsoever. 
Counsel for appellant relies on general and abstract 
propositions of law gleaned from the digests and text 
books, but cites not a single local case to support his 
contentions. The principal case relied upon by appel¬ 
lant is the case of Schivarzschild, etc, v. Weeks, 4 L. R. 
A. (N. S.) 515, a Kansas case, and counsel states in 
his brief (p. 9) that the facts are closely analogous 
to the facts in this case. It is submitted that there is 
no analogy between the two cases. In that case there 
was a dangerous appliance which might injure others 
and the master was negligent in not employing a com¬ 
petent person to run the hoist. In this case the scaf¬ 
fold is dangerous only when the persons undertaking 
to erect it do so negligently, and no theory is advanced 
as to failure to employ competent employees. 

It is respectfully submitted that the declaration 
states no cause of action, and that the lower court was 
right in sustaining the demurrer. 

Charles V. Imlay, 

Charles E. Wainwright, 
Counsel for Appellee, 


